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Fer THE Seconp Circuit 


ANTHONY MUNOZ, 
Plaintiff-A ppellee, 


against 


FLOTA MERCANTE GRANCOLOMBIANA, S. A,, 
Defendant-A vpellant. 


On Appeal from the United States District Court for the 
Southern District of New York 


DEFENDANT-APPELLANT’S REPLY BRIEF 


Issue Presented 


Plaintiff-.ippellee (hereinafter referred to as plaintiff) 
does not dispute in its brief that the issue to he decided 
by this Court is: Does the shipowner’s duty to supply a 
safe place to work to a longshoreman include an unknown 
latent defect created by the plaintiff's employer in stow- 
ing cargo on board the shipowner’s vessel. 


Rule of Law to be Applied 


On January 6, 1977 the United States Court of Appeals 
for the Third Circuit decided the case of Henry v. United 
Overseas Marine Corporation, yr, & (8 Ci. 
1977); No. 76-1618 (opinion annexed hereto). The Court 
of Appeals affirmed the Lower Court's dis lisse! as a mat- 
ter of law on the opinion rendered by the District Court 
Judge. The Judge's holding we believ: is the rule of law 
to be applied in this case, which is as follows, at pages 
464-47, of that opinion, 


“In my view, Congress intended to relieve the 
vessel owner of liability for the negligent perform- 
ance by the stevedore of the work which the steve- 
dore was hired to do. Congress did intend to make 
the vessel owner liable for its own independent acts 
of negligence, not for the ve-sel owner's failure to 
correct the stevedore in what the vessel owner re- 
garded as an improper method of doing work the 
stevedore was hired to perform.” 


POINT I 


Discussion 


Nowhere in its brief does the plaintiff dispute that any 
condition which may have caused the plaintiff's injury was 
in fact created by plaintiff's employer in its stowage of 
the cargo in the No. 3 hatch, lower hold, starboard side. 
Likewise, the plaintiff does not contend, as it could not, 
that the vessel owner had actual knowledge of any latent 
eondition ereated L. the stevedore. It is submitted that 
these two concessions by the plaintiff, in and of them- 
selves, require this Court to enter judgment in favor 
of the defendant. 


‘ 


Plaintiff asks this Court to find that the shipowner has 
a duty to inspect the stowage of the cargo during the 
course of the stevedore’s work: has a duty to discover 
latent defects in the stow of cargo loaded by the steve- 
dore; and has the duty to give warnings of such a latent 
defect. 


In discussing the standards of care urged by the plain- 
tiff, the shipowner must first take issue with the complete 
mischaracterization of the facts as set forth by the plain- 
tiff in their Point I. A conscious effort was made during 
the trial to present a clear legal question for the Court 
and we do not beheve that there are any factual issues. 
The discussion, therefore, of what the shipowner describes 
as a mischaracterization of the undisputed facts at trial 
should not be considered issues of fact, but rather con- 
clusions of the plaintiff from the undisputed facts that are 
not warranted. 


Nearly every sentence in Point I of the plaintiff's brief 


in opposition is such a mischaracterization. However, for 
the sake of brevity, and hopefully clarity the shipowner 
will only discuss the most blatant examples. 


1. Sentence One—‘“The forward and aft ends of the 
hatch in question were fully loaded the day before the 
accident.” 


There is no evidence to support this statement. It is 
true that there was cargo stowed in the forward and aft 
end of the No. 3 hatch, lower hold, starboard side, at 
10:00 A.M. when the plaintiff first entered the lower hold 
on November 6th. However, the stevedores did not tinish 
loading eargo into the No. 3 hatch until some four days 
later (Defendant's Exhibit J, 1S0A-151A). There is no evi- 
dence that additional cargo was not later stowed in either 
the forward or after ends. Furthermore, the plaintiff spe- 


cifically denied that there was any normal procedure in 
loading cargo in either end of the hatch prior to cargo 
being loaded in the square (50A-51A). 


2. Sentence Two—‘The escape hate at the aft end was 
blocked.” 


Again, there is no testimony to suppert us statement. 
The plaintiff stated that he did not go baci: tn the aft end 
of the lower hold. He said there was caygo in the aft end, 
but he certainly did not say that the aft end ladder was 
blocked (538A). 


3. Sentence Three—‘“The cargo at ‘he foward end was 
so stowed that in order to provide 1 means of escape or 
leaving the hatch, particularly in the event of an emer- 
gency, a pathway was built into the stow leading from 
the square to the escape hatch.” 


Plaintiff in its brief time after time characterizes the 
eargo that was stowed against and aft of the forward 
escape hatch ladder both as a pathy ay to the escape hatch 
ladder and a means to and from t}. place of work. These 
characterizations could not be more inaccurate. The plain 
tiff clearly, and without contradiction, testified that the 
_eargo stowed by UMS in the forward end of the lower 
hold, starboard side, was placed so that it was “inelin- 
ing upwards” (544) from a height 3 feet higher than 
the rolls being stowed at the ferward square end to the 
ceiling at the forward most end of that hatch (where the 
forward ladder was |« ated). 


“Tt was leading up to the escape hatch. Then when it 
got to the top there wes no path. It was just packed right 
up to the ceiling.” (50.4) \ anphasis supplied). 

The plaintiff specifically denied that the cargo as stowed 
constituted a i pathway (254). 


That the forward escape hateh and its ladder were not 
a means of entrance to and exit from the place of work 
in the forward square of the lower hold was unequivoeally 
testified te by the plaintiff in describing how he descended 
to the lower hold. 


“Q. Now, did you proceed down to the lower hold 
when you got down to the lower tween deck?” 

“A. Weil, when I got down to the lower tween 
deck, I couldn't get down to the lower held because 
the escape hatch which ordinarily we used to go 
down to the hold was covered with cargo.” 


“Q. What did you do then?” 
“A. Then I asked the fellows down the hold how 
does one get down there.” 


“Q. What did they tell you, if anything?” 

“A. They emphasized I go to midship, there was 
a wooden ladder coming from the upper—, the lower 
tween deck to the lower hold.” 


“Q. Did you go down that ladder?” 
“A. Yes, I did.” (i9A-20A) 


While defendant helieves it had no duty to the plaintiff 
for a condition created by his co-emplovees, whether or 
not the cargo constituted a path leading to an entrance to 
the held, this is not the situation in the case before this 


Court. 


4. Last Sentence, Paragraph 1. “Obviously the pathway 
was visible both from the entrance of the escape hatch 
and by looking down into the square from the deck.” 


Y 
ef Again. plaintiff's brief completely misstates the testi- 
he mony at the trial. In addition to the quoted pertions of 


the testimony above that the cargo was completely block- 
ing the escape hatch entrance and. hence, no ene eould 
look into it from above, the plaintiff also specifically 
stated that you could not see even into the square of the 
Nal hate) from the deck of the vessel, let alone underneath 
the forward wing of the starboard side of the lower hold. 
The plaintiff stated, “Only th! this particular ship ealled 
for an extra deekman, because you couldn't see from the 
—the gangway man couldn't see down to the lower hold.” 


(674A). 


5. First sentence, Pa-rgreph 2. “The stowage of cargo 
was fully completed in the forward end the day before 
the accident.” 


Again, there is no testimony to support this statement. 
It was stipulated that all of the cargo that was in the for- 
ward end of the lower held of the starboard side of the 
No. 3 hatch at 10:00 A.M. on November 6th, had been 
loaded the day before by UMS. There is no testimony 
that this portion of the hatch was completed at that time. 
Even if it had been, there was no way fer the shipowner 
to know that the stevedere was not going to load other 
cargo into the forward end. As testified to by Mr. Me- 
Gann, the fina! stowage plan is made up by the stevedore, 
The stevedore gives it to the shipping company when “the 
loading is finished that evening and given to the vessel 
prior to sailing.” (102A). As to when the stowage plan 
in this case was given to the ship by the stevedore, he 
stated, “We have in the lefthand corner here there is a 


receipt that ‘he stevedore gets signed by the mate that 
he has received same.” (102A-1°° A). That receipt (132A) 
clearly shows that it was received on November 9, 1973, 
the evening of the last day of loading. Therefore, the 
plaintiff’s statement that the stowage of cargo was fully 
completed in the forward end the day before the accident 
is not supported and there is no evidence that the vessel 
knew which portions of the hatch were completed prior 
to November 9th. 


6. Paragraph 2, Sentence 4—‘“It is apparent that as 
the cargo was stowed in the square, the free standing 
ladder would have to be moved and no longer used.” 


Again, the plaintiff makes a completely baseless state- 
ment of fact. There is no evidence whatsoever to support 
this in the testiz cy elicited at the triai. Plaintiff's at- 
torney full well knows the practice is that, if necessary, 
the wooden ladder is raised on cargo as it is being loaded 
to afford ingress and egress to the stevedores. 


7. Ssparation paper-—dunnage. 


On page 7 of its “Discussion”, plaintiff argues that dun- 
nage should have been used and that there was no need 
to use separation paper in the stow in the forward end. 
Whether or not dunnage should have been used gives rise 
to no lability on defendant's part. It was the stevedore 
who was in control and the expert in loading cargo. Not 
only by operation of law but by specific provisions in the 
contract between the defendant and UMS, the duty to use 
dunnage when necessary was on the stevedore. 


As to whether or not there was the need to use separa- 
tion paper, plaintiff assumes that the only use of separa- 
tion paper is to segregate cargo for different perts. Again, 
there is no evidence in the record to support this. The 


plaintiff testified that the paper was “separating these 
reels from these cartons of general cargo.” (59a). As 
previously set forth, it is the stevedore who loads cargo. 
Even if someone from the vessel had seen the separation 
paper, of which there is no evidence, it would be meaning 
less to the shipowner. Firstly, it is the stevedore who 1s 
to properly load the eargo and, secondly, one seeing sep- 
aration paper who does not receive the final stowaze plan 
from the stevedore until four days later has no knowledge 
of whe‘her the stevedore is in fact going to place other 
cargo thereon destined for different ports. 


After comparing the plaintiff's characterizations of the 
facts with those testified to at trial, it cannot be dispuied 
that the factual basis upon which the legal determination 
must be made is as set forth by the defendant, i.e., Is 
there a duty on the shipowner to discover a latent defect 
in cargo stowed by the injured longshoreman’s employer? 


POINT II 
Standard of Care 


The plaintiff in Points TT and TIT of its brief suggest 
random reasons for the affirmance of the j: igment in this 
ease. None, in defendant's opinion, are legally support- 
able. 


A. The unknown shipowner may not be held vicariously 
liable for a latent condition in a stow created by plain- 
tif’s employer. 


This proposition has been uniformly recognized by the 
1972 Amendment, its legislative history and the applicable 
case law. There have been no exceptions to this general 
rule and we submit that nothing in the case presently be- 
fore this Court would justifv not adhering to it. 


Any condition on board the Civpar De Tspacve which 
caused plaintiff to be injured was one created by em- 
ployees of UMS. This is not disputed. To place respon- 
sibility for this condition would be to hoid Flota vieari- 
ously liable for the negligence of the expert independent 
contracting stevedore. The 1972 Act specifically ruled out 
that type of liability. 


The legislative history clearly states: 


“The vessel will not be chargeable with the negli- 
gence of the stevedore or employees of the steve- 
dore.” 


“Thus a vessel shall not be liable in damages for 
acts or omissions of stevedores or employees of 
stevedores subject to this Act. ...° 3 U.S. Code 
Cong. and Admin. News 4702 (1972). 


In Teofilovich v. D'Amico, 415 F.S. 732 (U.S.D.C., C.D. 
Cal. 1976), the Court stated at page 736, 


“By this Congress specifically excluded a rule of 
vicarious liability without fault and specifically ex- 
eluded the concept of a non-delegable duty ae 


ge ee 


In Henry v. United Overseas Marine Corp., supra, the 
3rd Cireuit clearly held as a matter of law that there is 
no duty owing to a longshoreman by the vessel for the 
stowage operations of the stevedore employer, As therein 


stated, at page 48A, 


“My interpretation of Lucas is that it is possible 
for there to be independent causes of an accident 
which ean join together, in which case there could 
be fault on the part of the vesse!, in which case the 
vessel will be responsible and liable if it independ- 
ently was at fault. But I do not believe that it is a 
proper interpretation of Lucas to regard as concur- 


rent negligence the failure of the vessel owner to 
correct the negligent act on the part of the steve- 
dore in the performance of his duties. In that re- 
spect I differ with the Marant Court.” (emphasis 
added) 


The Third Circuit affirmed the District Court's opinion 
in Henry and reversed the Marant F. 2d (3 Cir. 
1977) lower court’s holding. (Both decisions appended 
hereto.) 


The Court in Frasca v. Prudential Grace, 394 F.S. 1092 
(D.C. Md. 1975) fully discussed this issue in an opinion 
setting aside a jury verdict for plaintiff, at page 1097. 


“Before the 1972 Amendments to the Longshore- 
men’s and Harbor Workers’ Compensation Act, a 
longshoreman could recover against a shipowner 
for injuries suffered during the course of his em- 
ployment on board ship under either or both of 
two distinct theories; the doctrines of seaworthi- 
ness and negligence. Under the former the ship- 
owner's liability was in the nature of strict liability; 
he had an absolute, continuing duty to provide the 
longshoremen with a reasonably safe place to work. 
See Provenza v. American Export Lines, Iue., 324 
F. 2d 660, 662-3 (4 Cir. 1963); Ramirez v. Toko 
Kaiun K.K., 385 F. Supp. 644, 648-49 (N.D. Cal. 
1974). However, the 172 Amendments have elimi- 
nated unseaworthiness as a remedy for longshore- 
men injured on a vessel; only the longshoreman’s 
action in negligence has been retained.” 


And at page 1098, 


“Thus in this ease, if the active negligence of the 
longshoreman or some third party had caused the 
greasy condition while the stevedore had exclusive 
control over No. 4 hatch, the owner could not be 


it 


held liable for the plaintiff’s resultant injury, at 
least absent notice of the condition to the ship's 
crew. (citations omitted) Under the pre-1972 doc- 
trine of seaworthiness, however, the shipowner 
would have been liable, regardless of the cause of 
the condition, under its continuing non-delegable 
duty to provide a reasonably safe place for the long- 
shoremen to work, which duty extended to danger- 
ous conditions arising during the »erformance of 
the stevedoring work. (citation omitted) Under the 
new law, it is primarily the duty of the stevedoring 
company to correct such defects. (citations omitted) 
Thus, the 1972 amendments eliminate the absolute, 
non-delegable duty to provide a reasonably safe 
place to work.” 


The Court continued, at page 1099, that the duty 


“is not ‘nondelegable’ as that term has been tra- 
ditionally used in admiralty law to describe the ab- 
solute duty imposed by the doctrine of seaworthiness 
under which the shipowner could be held liable even 
for dangerous conditions arising from the details 
of the contractor's work methods in the work area 
after the owner had relinquished exclusive control 
over such matters to the stevedoring company. On 
the contrary, land-based law imposes no such lia- 
bility. This is true, because once the manner and 
area of work is turned over to the exclusive control 
of the independent contractor (stevedore), the ship- 
owner, like the landowner, has no duty to supervise 
the details of the independent contractor’s method 
of operation to see if any dangerous conditions have 
arisen therefrom.” (citations omitted) 


Finally, the Court, at page 1099, on the issue of construe- 
tive notice stressed, 


“It should again be emphasized that the ship- 
owner cannot be charged with constructive knowl- 
edge for his negligent failure to inspect and dis- 
cover dangerous conditions arising after exclusive 
control over the work has been relinquished to the 
stevedore company. Slaughter v. Ronde, supra.” 


The case before this Court should be dismissed as was 
the Frasca case. 


Plaintiff argues at page 14 citing Napoli v. Hellenic 
Lines, Ltd., 536 F. 2d 505 (2 Cir. 1976) that it does not 
make any difference who created the condition. This is 
not so. Napoli itself points out that there was a question 
of fact in that case as to who created the condition. 


B. Shipowner is not respons.dle to a longshoreman for - 
latent condition created by his employer by reason ot 
the stevedores leaving the hatch overnight. 


Plaintiff's argument that the shipowner has a duty to a 
longshoreman the day after a latent defect is created by 
the stevedore but not the day the work was done finds no 
support in case law or amending legislation. As set forth 
in the defendant’s main brief, Point IT, B, any duty owed 
the longshoreman for the work performed by his expert 
stevedore employer is owed to the longshoreman by the 
stevedore and not by the vessel. Responsibility for the 
creation of that latent defect by the stevedore does not 
render the shipowner vicariously liable by reason of the 
longshoremen’s leaving the vessel for the hour lunch break, 
nor leaving the vessel at 9:00 P.M. in the evening and re- 
turning 8:00 A.M. the next day. Nor is a shipowner vi- 
cariously liable for the negligently stowed eargo by the 
expert stevedoring contractor by reason that one carton, 
one tier or one portion of a hatch level may be completed 


13 


by the stevedore. The shipowner is not an insnrer of the 
work done by the expert stevedore, ner is it in any way 
liable to, nor owe any duty to an employee of that steve- 
doring expert, for a latent defect created by the method 
of loading cargo. The doctrine of unseaworthiness has 
been abolished. To permit a case such as this to be decided 
by a jury would be to reinstitute unseaworthiness. 


That th. ‘esponsibility and duty for the work done by 
an independent contractor is that of the stevedore was 
clearly the holding in Brietich v. U. S. Steel Corp. (285 
Atl. 2d 153) (Sup. Ct. of Pa. 1971), which states “that 
when a landowner turns the work to an independent con- 
tractor with experience and know-how, who selects his 
own equipment and employees, the possessor of land has 
no further liability in connection with the work to be 
done.” 


Plaintiff makes the same argument as did the plaintiff 
in Cutlip v. Lucky Stores, Inc., 325 A. 2d 432 (Ct. of 
App. of Md. 1974) that in some manner the responsibility 
for the work done by the stevedore becomes the » sponsi- 
bility of the shipowner vis-a-vis ihe longshoreman. As 
stated by that Court at page 438, 


“We do not consider that Le Vonas contemplated 
the work product of a contractor erector after he 
takes control of the premise as a dangerous con- 
dition of the premise from which the contractor’s 
employees must be protected by the owner to his 


peril.” 


This, of course, is exactly what plaintiff urges this 
Court to hold, that a shipowner should be responsible to 
the plaintiff fo. the work done by his employer. Aa.n, 
there is no authority whatsoever to support Wis conten- 
tion, and it having been conceded that any condition exist- 
ing which caused the plaintiff injury was the work done 
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by his empleyer, plaintiff's complaint must be dismissed 
as a matter of law. 


Plaintiff's argument that the cases cited by defendant 
refer to operational negligence and not to conditions 
created and leit evernight by the sub-contractor is incor- 
rect. Plaintiff cites Ramirez v. Toko Naiun K.K., 285 Fed. 
Sup. 644 (N.D. Calif. 1975), and characterizes this as an 
improper method of discharging case. By reading the case, 
it is apparent that ‘he plaintiff, in Ramirez, argued that 
upon boarding the vessel, the pipe which they were to have 
discharged should have been loaded in the other port pre- 
slung. They were complaining about the place of work, 
Le., the method of stow, which was act created by their 
own employer, the day befure but created by a different 
company many days before. Atso, the condition described 
in Ramirez was known the first day that the stevedores 
came on board and the injury didn’t take place unt‘! the 
following day. 

Likewise, plairtiff’s attempted distinction on the basis 
that crewmen were aboard the vessel is not justified. See 
e.g. Slaughter, supra. 


The plaintiff does not cite one single case to support its 
theory nor does it demonstrate that any cases cited by 
the defendant so holds. 


Frasca vgPrudenti:. Grace Lines, supra, at page 1098, 
held, 


“However, some ccurts may have confused the 
elimination of this absolute duty with the owner's 
duty under land-based principles to exereise reason- 
able care to provide employees of independent con- 
tractors initially with a reasonably safe place to 
work.” 


“* * * the duty is encompassed within the land- 
based owner’s general duty to exercise reasonable 


lo 


care to make the premises reasonably safe for the 
entrance of his invitees.” (emphasis added} 


Plaintiff's attempt to say that the work being done by 
UMS was something other than loading the No. 3 hatch, 
lower hold, i.e., the No. 3 hatch lower hold, forward square, 
is to make a distinction which does not exist. 


C. The duty to supply means of ingress and egress to the 
lower hold was that of the steve-iore. 


The Longshoremen and Harbor Workers’ Safety Regu- 
lations required that plaintiff's employer provide an ac- 
cessible ladder for the plaintiff's gang. ($1918.24) The 
uncontradicted testimony is that there was an accessible 
ladder availiable, the ladder used by the plaintiff in des- 
cending from the lower tw en deck to the lower hold. 


The arguments of plaintiff describing the place of in- 
jury as a nathway to the forward escape hatch ladder 
which was a means of entrance to and exit from the star- 
board lower hold hes no support in the testimony nor any 
relevancy to the issue before this Court. 


The inference, without being explicitly stated, that there 
was a legal requirement that the forward escape hatch 
ladder be provided and maintained by anyone (let alone 
the vessel} as a means of leaving or entering the lower 
hold has no legal support. 


POINT III 
Section £13 of the Restatement of Torts, 2d 
Plaintiff in Point TTI of its brief without citstion of 
any authority wha soever infers that $413 of the Restate- 


ment of Torts, 2d, pertains to the factual situation in our 
case. 


Section 413 provides: 


“One who employs an independent contractor to 
do work which the employer should recognize is 
likely to create, during its progress a peculiar un- 
reasonable risk of phyical harm to others unless 
special precautions are taken, is subject to liability 
for physical harm caused to them by the absence 
of such precaution if the employer (a) fails to pro- 
vide in the contract that contractor shall take such 
precautions; or (b) fails to exercise reasonabl+ 
care to provide in some manner for the taking of 
such precautions.” 


The plaintiff’s claim is entirely unsupportable sines. (1) 
§413 is not applicable to the post amendment longshore- 
men cases, as thoroughly ‘discussed in the case of Teofilo- 
vich v. D'Amico Mediterranean/Pacific Line, supra; (2) 
the vessel owner's contract with the stevedore in this case 
does specifically provide that the stevedores shall use dun- 
nage in loading cargo when neevssary to make a secure 
stow: and (3) this case presents no peculiar risk. As 
stated in Slaughter v. S. S. Ronde, infra, at page 645, 


“The physical handling of an ordinary bale or 
bundle is the clearest example of a detail within the 
specific competence and peculiar responsibility of 
the stevedoring contract and that such is clearly ... 
not the province or responsibility of the ship.” 


Furthermore, as pointed out in Teofilovich, supra, to 
hold this section applicable would be holding that the ship- 
owner had a non-delegable duty to provide a safe place 
to work. In Napoli v. Hellenic Lines, supra and all other 
cases that have been decided by the Cireuit Courts in in- 
terpreting the 1972 Amendments it has been uniformly 
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recognized that. a non-delegable duty is no longer a stand- 
ard in Longshoremen-Shipowner cases. Restatement §413 
is not applicable to this case. 


POINT IV 


Charge to the Jury 


Plaintiff’s statement in Point III of his brief that the 
defendant on his appeal now claims that the case should 
not have been submitted to the jury and its further claim 
that the defendant did not take exeeption to the charge 
is misleading in the first instance and incorrect as to the 
second statement. 


The defendant at the end of the plaintiff's evidence 
moved for a directed verdict on the basis tuat there was 
no evidence to support a verdict for the plaintiff. That 
motion was renewed at the end of the defendant’s case 
and decision was reserved thereon until after the jury 
verdict. Having made such motion, of course, preserves 
that issue for appeal before the Appellate Court. 


The defendant in addition thereto certainly did take ex- 
ceptions to the charge of the trial Judge. We believe that 
exceptions taken and listed below were proper requests, 
should have been charged and the failure to so charge is 
reversible error in the event this Court does not agree with 
the defendant’s main contention that there was no evi- 
dence to support the plaintiff's verdict. 


he exceptions that were taken to the charge which we 
believe are reversible error are as follows: 


1. Concurrent Joint Negligence. 


The trial judge (113 a) instructed the jury that they 
shouid find the shipowner liable to the plaintiff if they 


found that the shipowner’s concurrent, joint negligence 
with the stevedore was a proximate cause of the accident. 
Defendant excepted to this charge (122 a) and further ey- 
cepted “to the Court’s not charging that psimary res - 
sibility to make sure that the longshoreman has a sare 
place to work is on the stevedore and not on the ship- 
owner.” 


The Third Cireuit in its decision just handed down in 
Marant v. Farrell Lines, supra, had this exact same ques- 
tion before them, and ruled that this was an errencous 
charge as a matter of law and reversed the verdict for the 
plaintiff. As stated at page 4 of that opinion, the defend- 
ant had requested, 


“that the trial court should have charged, as Far- 
rell requested, that the primary responsibility for 
longshoremen’s safety was on the stevedore. A re- 
cent decision of this court not available to the Dis- 
trict Court at the trial of this case, substantiates 
Farreli’s position. Accordingly, on the basis of 
Brown v. Rederi, Fed. 24—No. 76—1037 (3rd Cir., 
Nov. 4, 1976), we will order a new trial.” 


At that same page, the court continued 


“As Judge Van Dusen has recently observed, 
speaking for this Court, ‘express language in the 
statute and the legislative reports accompanying the 
1972 Amendments emply demonstrate that for rea- 
sons of policy, the major responsibility for the 
proper and safe conduct of the work was to be borne 
by the stevedore.” Brown v. Rederi, Suup Op. at 11.” 


“This was an important aspect of the legislative 
plan, intended to focus responsibility for longshore- 
men’s safety on those best able to improve it, the 
stevedores. To say that responsibility is concur- 
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rent or joint is jlainly inconsistent with tke inten- 
tion of the Act to place primary responz‘bility on 
the stevedore.” 


2 Dury to Inspect. 


We believe that th trial court committed reversible 
error in .ailing ‘ charge a» requested by the defendant 
(izi a) “tbat reasonable care does not require ship's 
officers to ix:.pect each hold daily to be sure that the steve- 
dore ha: properly performed! the work which it was hi-ed 
to perform and that they inspect so thoroughly that they 
diseover a dange: which is no‘ readily apparent, and which 
is not appreciated by the longshore themselves.” 


This particular standard of care was a specific holding 
in the case of Slauc’.’. r v. S.S. Ronde, 390 Fed. Supp. 63° 
(S.D. Ga. 1974), aff'd 509 Fed. 2d 973 (3th Cir. 1974). 


3. Ladders 


We believe that the trial court committ-d :eversih'e 
error in failing to charge as requested by the defe:... wnt 
(121 a) that with regard to ladders, the duty on the steve- 
dores is to make certain that there is one ladder — *es- 
sible in the hatel, that the uncontradicted testiniony wa* 
that there was such a ladder in the hatch and therefo.e 
there was no duty on the shipowner tv inspect any path- 
way to an escape hatch ladder.” See Marant v. Farrell 
Lines, supra and Point I C. 


4. Supervision 


We believe reversible error was committed in not charg- 
ing as requested by the defendant (122 a) that the ship- 
owner does not have a duty to supervise the loading and/ 
or discharging of the stevedore. Numerous cases to this 
effect have been cited elsewhere in this brief and in the 
main brief of the defendant and we will not repeat them 
here. 
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5. Injury Caused by Work of Sub-Contractor. 


We beiieve that the trial court committed reversible 
error in not charging a: requested by the defendant 
(122 a-i23 a) that if the plaintiff's accident was eaused by 
an unsafe method or manner of loading by the stevedore, 
you must find without more for the defendant shipowner. 
Again, numerous citations and discussions have been had 
of this point elsewhere in this brief and the defendant's 
main brief 


It is the shipowner’s main argument that there is no 
evidence in this record to suppert any liability on the de- 
fcudant for plaintiff’s injury. However, if the Court does 
not agree with that proposition then it is the defend- 
ant’s position that each of the above exceptions taken to 
the charge are correct propositions of law, should have 
been charged, ané the failure of the trial Judge to charge 
them was reversible error. 


CONCLUSION 


The verdict of the District Court should be reversed 
and judgment entered for defendant. 


Respectfully submitted, 


Giattorenzi & StiLes 
Attorneys for Defendant-Appellant, 
Floia Mercante Grancolombiana, S.A. 
67 Broad Street 
New York, New York 10004 
(212) 425-1773 


Tuomas E. Srties 
of Counsel 
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UNITED STATES COURT GF APPEALS 
FOR THE THIRD CIRCUIT 


Nc. 76-1618 


Helen Henry 
ROBERT HENRY 


Vv. 


UNITED OVERSEAS MARINE CORPORATION 


ROBERT HENRY, Appellant 


Appeal from the United States District Court 
for the Eastern District of Pennsylvania 
(Bp. C. Civil No. 73-1613) 


Argued January 6, 1977 
Before: ALDISERT and WEIS, Circuit Judges, 
District ~ Judge. ® 


and KNOX 


JUDGMENT ORDER 


After consideration of all contentions raised by 


appellant, and for the reasons set forth in the district court 


oral opinion by The Honorable Alfred L. Luongo on March 12, 1976 
i ae 


(as set forth at pages 42a-53a cf the joint appendix), it is 


ADJUDGED AND ORDERED that the judgment of the district 


court be and is hereby affirmed. 


Costs taxed against appellant. 


BY THE COURT 


’ 
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DATEDAN 6 1977 


* Hongrable William W. Knox, o 
i; for the Westerm District of Pen 


1. ‘See also Brown v. Rederi, Fi 20 {No. 76-1037) (34 Cir. 
Nov. 4, 1976). 


United States Districe Court 
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THE COURT: I can understand that counsel 


have made a very conscious effort to try to devise a 


procedure witich will guarentee appellate review of a 
fact situation so that we can begin to fill in the 
outlines of the obligation of the vessel owner under 


the 1972 amendment to the Longshoremen and 


Harborworkers' Act. 

Under normal circumstances I believe I 
would have accommodsied counsel and filed a written, 
and perhaps lc thy, and hopefully «cholarly opinion, 
setting forth my reasons for what I am about to do. 
But I thirk that the factual situation in this case, 
as defined and limited by the stipulation of facts 
filed by counsel, renders this case of relatively 
minor significance in the overall pattern of the 
cases which will ultimately define the outlines of 
the shipowners’ obligations as they relate to cargo 
operations. 

I will start at the end, or pevhaps we will 
call it the beginning because if indeed a jury were 
here in the jury box, the beginning and the end wou" * 
be the same. I grant the defendant's motion for 


4irected verdict. That would be all I would say if 


a jury were in the box and leave it to counsel to do 


something at a later stage. But I think that the 
circumstances here require some exposition, albeit 
brief, of my views, and the considerations that have 
caused me to direct the verdict in favor of the 
defendant. 

Northern Metals Company, the stevedore, and 


plaintiff's employer, is clearly, by any definition, 
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an independent contractor hired to discharge cargo. 
Indeed in this case Norther Metal was not even hired 
by the vessel owner. It was hired by the time 
charterer of the vessel. I make no great issue o1 
that. That is not the important element here. 

What is important is that there is no 
evidence in this stipulation which has been submitted 
to the Court that the vessel owner, or the charter 
party retained ary right to control the method and 
manner of doing the work. I have no idea whether 
under other factual circumstances, or other types of 
evidence that might be presented, custom of the 
trade, or otherwire, there might be some evidence of 
the degree of control retsined by a vessel owner of 
the precise manner and method of doing the work for 
wrich the stevedore, presumably an expert, was engaged 


to perform. 


The only evidence in this stipulation, that 


which relates to the checking of the cargo holds by 
the chief mate and the third mate where work was being 
performed, is consistent with the vessel owner's 
checking of the progress and results of the work, 

much as the role performed by the safety inspectors 

in Fisher versus United States, one of the cases 


relied upo: by defendant, 441 Fed 2d 1288, Third 


Circuit (1971). 


In plaintiff's brief -- not so much in the 


oral argument here today, but in the brief -- 


plaintiff has argued that there is a fact question 
as to whether the shipowner reasonably showid or 
should not have expected the stevedore to change the 
method of discharge, And the scipulation does pro- 
vide that there is no evidence that any request, or 
suggestion, or even an order to change the method of 
work was made. 

On the other hand, as defendant has pointed 
out, there is no evidence that had such a request or 
suggestion, or order been issued, that it would have 
had any effect. And this, again, goes back to the 
earlier statement that I made, that there is nothing 
in the evidence before me to indicate that the ship- 
owner retained any right to control the method and 
manner of performing tae work. 

1 can envision situations in which the 
method used by the independent contractor creates 
such a high degree of risk and danger to persons, ard 
property, as to justify the extreme measure of 
cutting off the power to the winches. But this is 
not such a case. I can envision a case, for example, 


where the independent contractor's personnel has 
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come aboard and it becomes obvious in short order 
that they have broken into the bonded cargo and have 
drunk themselves into a state of intoxication, and 
in some fashion show a complete lack of control and 
a degree of conduct, or lack of control as to create 
a serious danger that would require a vessel owner 
to take the extreme measure and put a halt to the 
operations. 


I do not accept the ary ‘went made by 


plaintiff's counsel that the control over the power 


source is the kind of control that makes the ship- 
owner liable for the acts of the independent 
contractor. I shudder to think that if I, as a 

home owner, hired an independent cc actor, and that 
independent contractor makes use of ny source of 
electcicity, my source of water, and that that will 
be interpreted, the fact that he does make se of 
them, would be interpreted as a »easure of control 

on my part over the method and manner in which he 
performs his work, is unthinkable. And I reject the 
fact that the vessel owner has control over the power 
source to the winches as a basis for concluding that 
the vessel owner has the right to control the manner 
and method of the work performed by the stevedore. 


In my view, Congress intended to relieve 
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the vessel owner of liability for the negligent 
performance by the stcevedo. <-f£ the work which the 
stevedore was hired to do, Congress did intend to 
make the vessel owner liable for its own independent 
acts of negligence, -~ for the vessel owner's 
failure to correct the stevedore in what the vessel 
owner regarded as an improper method of doing work 
the stevedore was hired to perform. 

There are many acts of negligence for 
which a vessel owner may be liable, as for example 
oil on the deck placed there by the carelesrness of 
ship's personnel, or oil on the deck pre-existing 
the arrival of the stevedores. And, incidentally, 
the oil on the deck I believe was an illustration 
used in the legislative history of the 1972 amend 
ment; or a loose step about which the stevedure might 
not become aware when the stevedore comes aboard to 
do the work. I agree that there is liability and 
should be liability, and I believe Congress intended 


that there be liability for such independent acts of 


negligence on the part of the vessel. 


Counsel for the plaintiff has submitted the 
opinion in Marant versus Farrell Lines, Inc., Civil 
Action 73-2615 in this Court, as reflecting the view 


that in the Lucas case, the three-judge panel of 
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this Court, of which I happened to be a member, 
intended that there be concurrent negligence on the 
part of the vessel owner and the stevedore. My 
interpretation of the Lucas language differs.from the 


Judge who wrote the opinion in Marant. - . 
a 


. 


In my view, Lucas simply intended to refute. 
the argument by the counse) for the caueei owners in 
Lucas, that Congress intended there to be liability 
only if the negligence of the véssel was the sole 
cause of the accident. My interpretation of Lucas 
is that it is possible for there to be independent 
causes of an accident which can join together, in 
which case there could be *ault on the part of the 
stevedore and there could be fault on the part of the 
vessel, in which case the vessel will be responsible 
and liable if it independently was at fault. But I 
do not believe that it is a proper interpretation of 


Lucas to regard as concurrent negligence the failure 


of the vessel owner to correct the negligent act on 


the part of the stevedore in the performance of his 
duties. In that respect I differ with the Marant 
court. 

% add a word, simply as further reason for 
my conclusion. To adopt the interpretation advanced 


by plaintiff in this case, would be to create chaos 
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in stevedoring operations. 
If the vessel owner were placed in the 
situation of having to correct an improper method of 
operation, ‘magine what would happen in the course of 


operations: The chief mate observes a certain method 


and he then gets into a dispute with the.-gang boss, - 


and thereafter the superintendent and the ship boss 
over what is or what: is not the proper method of 
operation. They may disagree as§ to whether the 
operation being performed by the stevedore is a 
proper or an improper one. I recognize that that is 
not the fact here. It is stipulated that everyone 
was aware that this was not a reasonably safe method. 
But I am simply speaking now to what Congress con- 
templated by this, 

Query: Would this call then for a stop. ~ge 
of work while they then call for an erbitrator to 
decide who is right as to what is the proper method 
cof operation? Certainly the facts of life in the 
commercial world would not accept that as a viable 
alternative to placing the control of the method of 
operation on the person who was engaged to perform 
that kind of work with the limited reservation that 
I expressed earlier, when the conduct of the stevedore 


reaches a certain stage, then any reasonable person 
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would have to, even at the extreme expense of the 
cost of shutting down operations, have to shut down 
operations. As I said, I do not thing that this is 
such a situation. 


There were several other thoughts that 


occurred to me, but I cannot think of them at chts 


moment. 

One of the things that I did Want to 
express, I am aware of the various standards that 
have been espoused in a number of the cases. This 
case does not call upon me to say what standard should 
be applicable ultimately. on this fact situation I am 
simply noting that I could not submit to a jury and 
have them speculate on these issues of control. ‘ 

I am not at all certain that those cases 
which have equated the vessel owner's responsibility 
under the 1972 amendment to a land based landowner's 
obligation to the workmen of an independent contractor 
will ultimately be the test applicable in this Federai 
common law relating to vessel owner and longshoremen. 
My own pers nal view is that in the course of time 
there will develop a Federal common law which will 
be peculiar to the relationship between vessel owner, 
stevedore and longshoremen. It will be as Congress 


mandated, a uniform Federal law. It will not be 
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bound to any particular state law or state theory, 
but I think what will ultimagely emerge at the very 
least is that the vessel owner will hot bear the 
responsibility for failing to tell the stevedore how 
properly to perform his duty. 


(Off the record discussion). 


THE COURT: Interestingly, one of my 


colleagues on the three-judge panel on’ the Lucas 
case, Judge Huyett -- indeed he was the author of 
the Lucas opinion -- in the case of Shields, et al. 
versus A. P, Moller, Civil Action No. 74-1032, ina 
nonjury trial on January 23, 1975, ruled that there 
was no liability on the part of the vessel owner for 
bringing aboard a gas forklift truck into a hold in 
which there were no ventilators where ship's per- 
sonnel on the main deck apparently were present when 
the forklift truck was taken aboard. 

I was looking through the transcript here 
to see if I could find any specific commert. I can 
only say that one of Judge Huyett's conclusions of 
law, as reflected in the transcript, is that there 
is no retention of control by the shipowner of the 
work performed by the stevedore company. Next, since 
there was no retention of control by the defendant 


shipowner, there was no duty on the part of the 
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defendant to protect the plaintiff against the 
equipment of their own employer, which equipment had 
been brought on the ship by the plaintiff's own 
employer, and found that there was no negligence on 


the part of the vessel owner under those facts. 
“: i 


He added this comment: "May I say that . 


believe that it would undermine and be completely 
contrary to the congressional purpose of the 1972 
amendments to hold a shipowner Liable where the 
stevedore company had complete control of the work 
being done and where the stevedore company had brought 
the gas forklift truck on board, which was the equip- 
ment involved in this case, and directed its 
operation, and of course where the ship had no notice 
or knowledge of the allegedly dangerous condition." 
I note that that last statement of Judge Huyette's, 
of course, is a complete distinction from the facts 
before me where it is stipulated that the shipowner 
does have knowledge. But I thought it would be 
interesting, in any event, to get the reaction of the 
author of the Lucas opinion to his theory of liability. 
I have not undertaken to list the various 
cases by name. Counsel have set them forth in their 
briefs: The Hite case, the Frasca case, and ali of 


the rest of them, including the one cited by Mr. 
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Shuster. But, as I say, I don't think that this is 

an appropriate -ase to go into an extended exposition 
as to what the ultimate standard will- be. I conclude 
only that the shipowner has no liability for failure 


te correct the kind of improper work that was taking 


place on this vessel on the day in question. te 
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(D.C. Civil Action No. 


Argued November 16, 1976 
Before: VAN DUSEN, BIGGS and ALDISERT, 
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Rohm & Haas Building, Second 


Sixth and Market Streets 


Philadelphia, Pennsylvania 
Attorneys for Appellee 
OPINION OF THE COURT 


(Filed JAN 3 1 


ALDISERT, Ci: cuit Judge. 


The central dispositive issue on this appeal is the 
question of the relative responsibility of stevedore and shipowner 
for longshoreman safety under the 1972 Amendments to the 
Longshoremen's and Harbor Workers’ Compensation Act (LHWCA) . 

33 U.S.C. § 901 ec seq. Marant, a lonzshoreman injured in 
unloading a cargo, brought this negligence action against 
Farrell Lines, the shipowner. The trial court charged the jury 
that stevedore and shipowner had concurrent responsibility for 
longshoring safety and the jury, by special verdict, found the 
stevedore and shipowner equally at fault in causing the injury. 
Damages were stipulated and judgment for the full amount was 


entered against Farrell. Farrell appealed. We reverse. 


sa 
Marant was employed as a longshoreman by the Lavino Shipping 


Company, an independent stevedoring contractor hired by Farrell 


Lines to discharge a cocoa bean cargo from its vessel, the 


$ 
African Moon, in Philacelphia. The beans had been loaded in Africa 


by African longshoremen under the supervision of the vessel's 
officers and, although the testimony was disputed, witnesses 
the plaintiff testified that the cargo had been improp 

“bag on bag" (each layer of bags running in 
layer beneath it) instead of in the safer 

of bags running perpendicular to the laye 

was injured when a tier of bags collapsed and hit him. 
testified that the collapsing tier was about 15 feet hig! 
stood behind another tier 12 feet high, and that 


6 or 7 feet from the tier that fell on him. The 


trial was the method adopted in stowing the ba 


The jury returned a liability verdict against Farrell. 


By special interrogatcries it determined that Marant was not 


contributorily negligent, that Lavino and Farrell were both 
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negligent, and that eact «d contributed 50 percent to the 


happening of the accidce Damages were stipulated as $20,000 
and the district court entered judgment in favor of Marant and 
against Farrell in that amount. Farrell's motion for judgment 


notwithstanding the verdict or for a new trial was denied. 
Farrell raises the following points on appeal: 


(1) Under the 1972 Amendments to the LHWCA, the 
stevedore has the primary responsibility for longshoremen's 
safety and the vessel's duty is only to disclose latent defects 
of which it has knowledge. Under this law and the actual 
circumstances, the district court erroneously 
a verdict for Farrell. In addition, it incorrectly char 
jury as to Farrell's duty under the law and compounced 
error by repeating the original confusing charge ver? 
asked by the jury for clarification of 


vessel and stevedore. 


(2) Under the 1972 Amendinen 
cannot be held liable where the stevedore contribute: 


longshereman's injury. 


(3) The jury verdict was clearly against 


the evidence. 


(4) Where the jury found that Farrell's ne 
contributed 50 percent to the happening of 
Farrell should be assessed only 50 percent, or 


the stipulated damages of $20,000. 


2 Dy 
As a preliminary matter, we will deny Farrell's request 
for a directed verdict in its favor. We cannot say, as a matter 


of law, that the record is “critically deficient of that minimum 


quantum of evidence from which a jury might reasonably affore 


relief." Denneny v. Siegel, 407 F.2d 433, 439 (3¢ Cir. 1969). 


» 
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Farrell has challenged specifically that portion of 


the trial court's charge which informed the jury that "[tJhe 
responsibility for the safety of the longshoreman lies 

concurrently or jointly with the longshoreman's employer, 

and with the shipowner." (546a-547a) Farrell asserts that this 
is an inaccurate statement of the relative responsibilities imposed 
by the 1972 Amendments to the LHWCA and that the trial court should 
have charged, as Farrell requested (405a), that the primary 
responsibility for longshoremen's safety was on the ste. -dore. 

A recent decision of this court, not available to the district 


court at the trial of this case, substantiates Farrell's position. 


Accordingly, on the hasis of Brown v. Rederi. 


No. /5-1037 (3d Cir., Nov. 4, 1976). we will order a new 


As Jucge Van Dusen has recently observed, 
for this court, “express language in the statute and 
lative reports accompanying the 1972 Amendrents 
ons of policy the major responsibility 
for the proper and safe conduct of the work was to be borne 


" 


by the stevedore. Brown v. Rederi, slip Oo. #8C 11. This was 


an important aspect of the legislative plan, intended t 


+ 
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focus responsibility for longshoremen's safety on those best able 


to improve it, the stevedores. T responsibility is 


concurrent 


the Act to 


first substantive legal precept 
It was reiterated later when the court told 


job to decide if the stevedore 


le (5484), and it was. at 


includes the owner of the véffe1." (549a) After being sent 


out to deliberate, the jury returned to ask the court, inter 
alia: “Is it the ship's responsibility to provide a safe 

and reasonable place for the men to work in the hold as per your 
charge?” (569a-570a) The court answered by repeating verbatim 


the portion of its charge beginning: 


You have for your determination the 
claim that the owner of the vessel or its 
agents’ were negligent toward plaintiff, a 
longshoreman. The shipowner, for its part, 
denied plaintiff's allegation of negligence 


The responsibility for the safety of a 
longshoreman lies concurrently or jointly with 
the longshoreman's employer and with the ship- 
owner. 


(570a) We have no way of knowing, of course, but it see 
unlikely that the equal responsibility portion of the 


instructions played a part, at least, in the jury's 


the accident. 


The question of relative legal responsibi 
very essence of the case; the jury's question amply evidences their 
awareness of its importance. Particularly under these 
circumstances, we ielieve that Farrell is entitled to a 
Upon remand, the district court will now have the advantage 


analysis of the 1972 Amendments in Brown, supra, and also in 


Griffith v. Wheeling Pittsburgh Steel Corp., 521 F.2d 31 (3d Ci 
cert. denied, 96 Sup. Ct. 785 (1976); and we will direct consiceration ¢ 


these precedents insofar as they are relevant to issues that may 
raised.” 


1. In Brown, we emphasized the relevance of 941 (a) o 


Every employer shall furnish and maint 
employment and places of employment which shail be 
reasonably safe for his employees in all employ- 
ments covered by this chapter and shall install, 
furnish, maintain, and use such devices and safe- 
guards with particular reference tc equipment used 
by and working conditions establishec by such 
employers as the Secretary tay determine by 
regulation or order to be reasonably necessary to 
protect the life, health, and safety of such 
employees, and to render safe such employment and 
places of employment and to prevent injury to his 
employees. 

33 U.S.C. § 941(a) (1970). 


We also indicated the possible importance of non-compliance 
with the applicable OSHA Safety and Health Regulations. The 
(FOOTNOTE CONTINUED) 
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As a new trial will be required in any event, it is 
not necessary for us to meet appellant's additional points. We 
will take this opportunity, however, to express our concern 
about the question of apportionment of damages in cases where 
it is found that stevedore and vessel have been concurrently at 
fault. We recognize that the apportionment question is fraught 
with difficulty, that it involves largely intractable conflicting 
interests, and that it implicates in contradictory ways three 
ordinarily separate fields of law, to-wit, the common law of torts, 
statutory workmen s compensation law, and the law maritime. But, 


as we view it, there are really only three alternatives. 


First, the vessel could be made to pay the whole of the 
damages without reduction for the stevedore's fault and without 
contribution from the stevedore. Second, the vessel, after paying 
the whole of the damages, might be held entitled to a true 
“contribution” from the stevedore, either in a fixed percentage or 
according to relative fault. Third, the vessel might be held 
entitled to a reduction of liability or a "credit" because of the 
stevedore’s concurring fault, again, either in a fixed percentage 
or according to relative fault. This last concept of a credit 
to the vessel is a relative newcomer on war legal scene. It has 


been espoused by some of the commentators, and embraced by 


FOOTNOTE I continued 


responsibility for compliance ‘ith the regulations is on employers. 
“It is not the intent of the regulations of this part to place 
additional responsibilities or duties on owners. operators, agents 
or masters of vessels unless such persons are acting as employers 

- + + +" 29 C.F.R. § 1918.2. The OSHA regulation relating to stowed 
cargo would seem to be of special relevance to the case at bar. 


29 C.F.R. § 1918.83 Stowed cargo, tiering and 
breaking . own. 
(a) When necessary cargo shall be secured 
or blocked to prevent its shifting or falling. 
(b) In breaking down, precautions shall be 
taken, when necessary, to prevent the remainir 
cargo from falling. 


2. The idea of a proportionate or “equitable” credit is 
proposed in Cohen and Dougherty, The 1972 Amendments to the Long 
men _s_and Harbor Workers’ Compensation Act: An Opportunity 
Equitable Uniformity in Tripartite Industrial Accident Litigation, 
Ton Y LF: 387 (1974). It is further discussed and advocated in 
Coleman and Daly, Equitable Credit: Apportionment of Damages 

ation 


According to Fault in Tripartite Litig Inder the 1972 Amendments 
to the ngshoremen’s and Harbor Workers ompensation Act, 
oo wm. L. REV. IST C976). 


. 20a 
we 
several federal trial courts, but, to date, has not found wide 


acceptance in appellate jurisprudence. 


A fixed 50 percent reduction of recovery was allowed by 
the Court of Appeals for the District of Columbia Circuit in 


a case implicating the Fe’eral Employees’ Compensation Act, 


Murray v. United States, 405 F.2d 1361 (D.C. Cir. 1968), and has 


come to be known as a “Murray Credit". Judge Leventhal, writing 
for a panel of himself, Judge McGowan, and now-Chief Justice 


Burger, explained the result thus: 


A tortfeasor jointly responsible wit! 
an employer is not compelled to pay the total 
common law damages. The common law recovery 
of the injured employee is thus reduced in 
consequence of the employee’ s compensation 
act, but the act gave him assurance of 
compensation. even in the absence of fault. 


Ibid. at 1366. The Murray Credit was subsequently exten 
arising under the pre-1972 LHWCA, Dawson v 

467 ©.26 727, 729-30 (D.C. Cie. 1972), 

elaborating the result as follows: 


| 


Since employers covered by work 
compensation statutes are not liable 
to their injured employees, other tortf 
are not entitled to contribution froz 
employers, and thus, before Mu 
entire burden of the tort damages. 


To mitigate the harshness of this 
result, we held in Murrav that a per 


against whom the employee was weaved 
in a tort action could reduce the judg: 


3. Croshaw v. Koninklijke Nedlloyd, B. V. Rijswijk. 
1224 (D. Gre. 1975) Caccept ing credit in theory “bu i _Seclin 
apply it because of contrary precedent in the dist 
Prudential-Grace Lines, Inc., 394 F. a: 109 
Sheliman v United States Lines, Inc 
rev'd, 525° F.2d 675 (Sth Cir. 1975); « 
Transports, Inc., 405 F. cual 
_Great t Pacific. ‘Shipping Co., 
1975); Lucas v. “Brinknes” Schitfahrts Ges. Franz Lan 
379 Supp. 759 (E.D. Pa. 1974) (specially convened thi 
pane 
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21 
‘by 50 per cent if he coufd show that the 3 
employer's negligence contributed to the injury.”’ 


Murray was itself an extension of this 
court's rule in Martello v. Hawley, 112 
U.3.App.D.C. 129, 300 F.2d 721 (1962), 
where we held that when a plaintiff 
settled his claim against one tortfeasor, 
another tortfeasor against whom the 
plaintiff actually brought suit was 
entitled te reduce a resulting judgment 

by 202%. 

Although Murra involved the Federal 
Employees” Compensation Act, 5 U.S.C. 

§ 8101 et seq. (1970), its rationale 
applies equaily to the virtually identical 
provisions of the Longshoremen's and Harbor 
Workers’ Compensation Act, 33 U.S.C. § 901 
et seq. (1970) 


While Dawson did apply the credit concept to the LHWCA, 
amendments were not implicated in the case 
question may be considered open whether the 


Circuit will continue to adhere to Dawson in cases arising under the 


The idea of a reduction of 
to fault--an “Equitable Credit'’--has been rejected 
Court of Appeals that has directly considered it, 
Circuit. in Dodge v. Mitsui Shintaku Ginko, 528 669, 672 
c9th Cis. 1975), cert. denied, He 6), Senior 
Judge Brown rejected "both the 
Credit] Doctrines because they are contrary to 
of authority, and also because they impose unjustified 
upon the injured longshoreman." Judge Brown reaffirmec 
this result, on identical grounds and for the sam 


companion case, Shellman v. United States Lines 


(9th Cir, 1975). cert. denied, 96 Sup. Ct. 1666 


The Second Circuit, in Landon v. Lief Hoerh & Cc 


521 F.2d 756 (2d Cir. 1975), cert. denied, 423 U.S. 1053 (1976), 


held that the stevedore was not a necessary or indispensable 


party in an action by the longshoreman*4ainst the vessel, but did 
not adjudicate the specific question of a credit. Similirly, the 
Supreme Court precedent most often cited on the question, 

Halcyon Lines v. Haenn Ship Ceiling & Refitting Cérp., 

342 U.S. 282 (1951), denied contribution from the stevedore- 
employer to the vessel but did not directly present for 
adjudication the possibility ef a credit. And it is well. 
established that "“[a] decision is not aut*ority as to any 
questions of tee wie were not raised or presented to the court, ; * 


and were not considered and decided by it, even though they 


were logically present in the case and might have been 


and even though such questions, if considered by the court, 
would have caused a different 


LAW OF JUDICIAL PRECEDENTS 37 (1912 


Control Corp., 534 F.2d 1085. Log 


45 U.S.L.W. 3226 (ec. 5, 1976). 


perceive a 


two courts of appeals that have considered the general credit 


United 


Hee 
5 


this circuit, very much an open question. 


or apportionment rule would lead to increased litigation and 


that, even "if'’ the present rule is unfair, change should come from 


already inundated with LHWCA litigation 


Congress. This court being 


to interpret the 1972 amendments, it is difficult--though concededly 


frightening--to imagine an increase. It would seem as likely, 


however, that a rule which equitably apportioned liability 


23a 
according to fault might decrease litigation and promote settlement, 
especially by removing the incentive of a large 
judgment against a shipowner who is only partly at fault. A 
the Supreme Court has recently cbserved: "Experience with 
comparative negligence in the personal injury area teaches that 


a rule of fairness in court will produce fair out-of-court 


settlements." United States v. Reliable Transfer Co.,. supra, 


421 US.) at! | 408. Concerning the propriety of judicial 
against legislative action in this field, we will resist 
today the temptation to continue the venerable debate. 
to say, in Judge Walter Schaefer's eloquent words, 
depends upon the judge's unspoken notion as to the 
his court. If he views the role of the cou 


he will be willing 


D> 


(quoted in R. 


of our concerns on 


the foregoing. 


TO TRE CLERK: 


foregoing opinion. 


agrarian 


po mney 
Circuit Judge 
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1. A judicial doctrine of apportionment of dam- 


ages in 905(b) cases would result in the increased litigation 


that Congress sought to avoid by the 1972 Amendments, which 
inserted this wording in 33'0. S.C. § 905(b):: 


"(b) In the event of 
covered under is chapter caused 
of a vessel, ¢! : A) Ox 
entitled 
bring an 
in Sooo e 
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to the vesse: for such 
and ~ agreements or w 
shall be void. . . . 
subsection shall be —— 
against tne vess 

of the ngshoreman to 
from a vessel found neg 
$3.0. 5, C. § 93318) 
(Emphasis supplied.) 
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These Amendments inserted this language in 33 U. 
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ad 


» seers 


a] 
3) 


ble under 


own neglige 
iz 


a 


to defend the subrogation lien he has on the longshoreman's 


; 4 ; 
recovery against the vessel. See Pope & Talbot v. Hawn, 346 


U. S. 406, 411-12 (1953); Third Circuit cases cited in footnote 
6 of Brown v. Rederi, Opinion of November 4, 1976 (3a Cir.) NO. 


76-1037); 33 U. S. C. § 933, as amended. 


2. In any event, the cases of 


a 


States, 405 F. 2d 1361 (D. C. Cir. 1968),° 


Contractors Transport Corp., 467 F. 2a c27 4 


3. (continued) 
times the average for manufacturing 
It is the Committee's view that every 
means be applied toward improving 
intolerable conditions which take such 
upon workers’ lives and bodies in this 
and such means clearly include vigorous 
of the Maritime Safety Amendments of 
Occupational Safety 
as a workmen's compe a 
industry's motivation to bring ‘ } an improve- 
ment." 

Senate Report No. 

a. Tt 
ment of damages 

dispensable part 

party, 

not be 

rights a 

92-576. lag e. G. 

paragraph 2 below. 

- It 48 apparent from the 
important theoret iderations 
reaching the resu the doctrine of sov 
since the compensation emplc 
the of Ryan Stevedo 
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abrogated 
3 above. 
in view of Judge 
the district 
credit” set-c in the case, I have consid doubt abo 
the precise meaning of that case and co its app 
bility to iongshoremen's third-party suits ht under 
905(b), as amended by P. L. 92-576. 


. 


oOo, 
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a. 
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were decided before 1972 when the Congress amended 33 U. S. Cc. 
$§ 905 and 933, as the majority points out in part III of its 
opinion. For this reason, these cases have a doubtful value as 
precedent for creating a judicial doctrine of apportionment of 
damages in § 905(b) cases. Also, there are other substantial 
reservaticns concerning the applicability of wson Murray 
in the maritime section 905(b) actions where an inju long- 
shoreman sues the vessel, since both Dawson a: av involved 
exclusively land-based employees engaged in exclusively land- 


: oe i 
based occupations when injured. Secondly, the Murrav opinion 


—— 


does not deal with the so-called "lien" right which the employer 


and compensation insurer (by way of subrogation) have under 


8 
ae Us 6. Cy S832. as amended by P. L. 


Judge McGowan indicated his concern that the 
§ 933 had not been considered in the court's 
in Murray, using this language in note 3 at 


“The District Court was concerned 
the Pon long inability of an emp 
1s applied, to obtain de pensetalpebajon 
made under the compensation sta 
cases.] 


“The employer's right to 
his employee is not an issue in 
over, the question of Murray's ve 
arguee to this panei, which, in any 
out authority to overrule prior Gecisicnr 


1. This factor forsm med 
i seg ea of the "Murray 


“a7 u. Ss. 
nag Supra at 9 
S. See Brown supra a note 6; 
alty § 28 (7th ed. T3973 release). 
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court. Consequently, we assume the continuing 
validity of the Murray rule and its application 
to cases involving the Longshoremen’ s and Harbor 
Workers’ Compensation Act.” 


3. Two of the leading admiralty jurisdictions 


have written decisions which indicate that those Circuits will 


not follow an "equitable credit" doctrine or any similar 
tionment of liab: in § 905(b) cases under t 
ments. see 

Lando: 

It would seem 
tion" issue was a necessary step in Landon and 
shares admiralty jurisdiction with the Second 
country's major port 
area, the Landon case eSpecially, 
to be considered carefully before 
able credit" doctrine or any 
diability in § 905(b) : To enact a judi 

it an view of these other cases may 


essential uniform 


Act to have. 
opinion; see also G. Gilmore & C. 


at 48 (2d ex 975) (hereinafter 


of the cases ci ee 
supporting an 


Ninth Circuit aan 


trial court's instruction erroneously imposed the stevedore's 

negligence upon the vessel. Apparently Congress intended that 

the doctrine of vicarious liability would not apply in § 905 (b) 
a application 

actions. Similarly, the i of an “equitable credit” doctrine 

or other judicial apportionment of damages means that the long- 

shoreman, in effect, will be vicariously liable for the negli- 


gence of his stevedore-employer to the extent that the amoun 


of the reduction ($10,000. in this case) exceeds the compensa- 


tion paid by the employer .?° Such a result has been condemned 


by Dean Prosser. See W. Prosser, The Law of Torts, § 74 (4th ed. 
1971). The unfairness of this result has increased and confused 


the litigation in the common law courts when they have engrafted 


10. Professor Arthur Larson, a leading authority in 
the field of workmen's compensation law, offers the following 
analysis of Murray: 

"Assume the total damages are $20,000, .. . if the 
plaintiff had received $9,000 in workmen's compen- 
Sation under Murray, the employee would have to pay 
$9,000 over to > the employer out of his $190,000 re- 
covery, leaving him with a total recovery of compen- 
sation plus damages of only 310,000. 

“On the practical and policy side, 
defect of the Murray result is that there 

dente 

tional relation between the fifty percent 
in plaintiff's recovery and the interests of eithe 
the employee or the employer. Let us ac} 
facts of tne Kittleson case with which is sect 
opened. The compensation liabili there was 
and the third-party recovery was 0,000. 
Situation were to arise under the Murray 
Plaintiff, instead of recovering see 
ing the emplcyer for $6,800, 

would recover only $30,000 from 
his $6,800 compensation, for a total 
spite of the fact that at the trial 
to have establishec actual damages of 
what conceivable logic can he be told 
absorb a loss o for the benefit of 
party tortfeasor? 

"A cule capable of producing such a result 
Clearly unacceptable, particularly since its legal 
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a judicial apportionment of damages concept onto the situation 
of the workmen's compensation third-party suit where the injury 
occurred partially as a result of the negligence of the compen- 
Sation employer. See the thorough review of this problem in 


2A Larson, §§ 75.22-75.23; 76.00 et seq.; 77.00 et seq. 


5. To create judicially an “apportionment of damages” 
Goctrine into § 905(b) cases may greatly undercut major con- 


gressional policy considerations underlying the 1972 Amendments 


without providing adequate replacements for them. For instance, 


a major complaint of longshoremen's labor representatives in 

the Senate and House hearings considering the 1972 Amendments 

to §§ 933 and 905 was that most vessels upon which these men 
worked were of foreign registry and, thus, did not adhere to 
American safety standards under OSHA and other maritime safety 
statutes and regulations. Congress may have felt that, in allow- 
ing a longshoreman to recover full damages against the vessel 
without regard to the relative fault of the stevedore, a practical 
incentive would be provided for these vessels and their owners 
to adhere to American safety standards. Also, formulating the 
“rules” for uniform results under an “equitable credit” doctrine 
may well exceed the courts’ Article III power. A court-created 


apportionment doctrine would be without a well formulated struc- 


2A A. Larson, The Law of Workmen's Compensation, § 76.22 
pp. 14-318 to 14-319 (Release No. 17, 1974) (hereinafter 
as 2A Larson). 


11 
ture. If the result of § 905(b) is unfair to the vessel 


owner, he should apply for relief to the Congress and not to 


this court. 


11. United States v. Reliable Transf 
397 (1975), involved the abrogation of a “complete 
created rule. Applying that case to § 905(b) 
engrafting an apportionment of damages remedy 
and carefully thought out statutory structure 
Congress intended to fix the rights of the stevedore, 
owner, and longshoreman. See also Moragne v. States 
Inc., 398 U. S. 375, 388-408 (1970); Gilmore & Blac 
to 6-33, 7-20; 2A Larson, §§ 76.00 et 
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Dnited States Court of Appeals 


for the Third Circuit 


No. 76-1383 


MILTON MARANT 


FARRELL LINES, INC., 
Appellant 


(D. C. Civil Action No. 73-2615) 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


Present: VAN DUSEN, BIGGS and ALDISERT, Circuit Judges 


JUDGMENT 


This cause came on to be heard on the record from the United States District 


Court for the Eastern District of Pennsylvania 


and was argued by counsel - 

On consideration whereof, it isnow here ordered and adjudged by this Court 
thrixidadudguierntofxthe saick Dist rio Court 
Pe BALABS SARE ROTORY 
that the judgments of the said District Court filed July 28, 1975 and January 19, 
1976, be, and the same ere hereby reversed and the cause is remanded for further 
proceeuings in accordance with the opinion of this Court. Costs taxed against 


the appellee. 
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